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(2d Cir. 1998)

311) Robert C. Bird, "Moral Rights : Diagnosis and Rehabilitation", American
Business Law Journal, 2009, 46, pp. 408-409, pp. 415-426.
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Collaborative Mode of Production, University of Hawaii, 2005, pp. 182-185,
pp. 189-190.
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Abstract

Artist’s Moral Rights

Bonjin Koo

College of Law

The Graduate School
Seoul National University

Art creation and artistic works are notive powers that lead the
new ideas and culture. Their influence on society is unquestionably
very important. This dissertation’s goal is to find the best law to
pronote and protect the art creation and to encourage culture
enjoyment in accordance with the stream of the times of culture. The
artist’s moral rights are the core of the game.

"There have been a great deal of disparity of moral rights protection
between the civil law countries represented by France and Germany
and the common law countries represented by the United States of
America and the United Kingdom. Through the review of historical
research on aesthetics, art and copyright, this study identified that
the level and scope of artist’s moral rights have depended upon the
philosophy of art, the importance of art in society, political freedom of
people and so on.

Briefly, civil law countries have thought that art 1s not
'reappearance’ but 'expression’ of nature since 19th century when the
noral right system was introduced. They have argued that artistic
work 1s an emanation or manifestation of his personality, as his
"spiritual child’. So copyright has been natural right. From the point
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of view, their level of the artist’s moral rights is high and their
scope is broad. Otherwise, common law countries have thought that
art 1s not ’‘expression’ but ’‘reappearance’ of nature. They have
maintained that artistic work has little common with the artist’'s
personality and is a kind of goods and copyright is a bundle of
economically exploitable rights, meant both to encourage artists to
create and to enrich society at the least cost to consumers. As a
result, their level of the artist’s moral rights is low and their scope
1s narrow. But civil law country’'s system and common law country’s
system have a lots in common from the point of view of market
practicality and legal premise. Various countries’ legislations and
cases show that the moral right system is compatible with the civil
or common law. From the global and historical standpoint, the
differences between two systems have been reduced and the level of
rights has been higher. The global trend of art is that artistic work
1S an emanation or manifestation of his personality.

The wvalues of intellectual property including artistic works have
been growing according to the economic development and income
growth in the United States of America. It is inevitable that the level
and scope of moral rights will be heightened and broadened. China
has the tradition that art is the reflection of the artist’s unique
personality. China introduced the copyright system lately and has
heightened the level. With the rapid economic growth, political
freedom expansion and increase of valuable artistic works, China will
make the level higher. This tendency will have an effect on other
countries. In conclusion, the level and scope of artist’s moral rights
will be made higher and broader all over the world.

Digital technology and internet have challenged the existing
copyright system. They, however, are not new but similar changes
that have been experienced since the early adoption of copyright

system. Because the technological change does not change the human
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nature, the moral rights that protect the creativity of human are still
necessary. It is finally emphasized to keep the balance between the
two aspects ; to protect the artist to engage in creative working and to
make people approach easily and be educated. At this point, it is
desirable to make the copyright system flexible such that makes it
possible to waive or transfer the claim after the infringement of moral
rights. In the digital era, it is more necessary to achieve the
multilateral treaty on the level and scope of moral rights and
jurisdiction.

The level and scope of the artist’s moral rights in Korea should be
decided on the synthesis consideration of Koreans’ philosophy of art
and the needs of protection. At first, Koreans have had the traditional
concept that artistic work is an emanation or manifestation of his
personality. They have put emphasis on the spirit expression rather
than technical description on artistic works. They have believed that
artistic works are artist himself and so endeavored to build the
character. They have decided whether they paint or not, what they
paint and have had the strong will to preserve the original. They have
had the tradition of making much of the honor. Korea has not so
many valuable artistic works in art market in comparison with France
or the United States of America. But art auction market has made an
explosive increase since 2006 and the per capita income exceeded
$20,000. This is the time to establish and interpret the laws that make
the level of artist’s moral rights higher. It is certainly necessary to

reflect the Koreans’ philosophy of art and legal emotion about honor.
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